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We granted certiorari in this workers’ conpensation case to

review the court of appeals’ decision in Wllians v. Industri al

Cl ai m Appeal s Ofice, 128 P.3d 335 (Colo. App. 2006). This case

concerns whether, follow ng a determ nation by an independent
medi cal exam ner that a claimant has not reached maxi mum nedi cal
i nprovenent (“MM”), an enployer or insurer may cl ose the case
by filing a final adm ssion of liability (“FAL”) when the
treating physician determ nes a second tine that the claimnt
has reached MM, or whether the enployer or insurer nust return
the claimant to the independent nedical exam ner for a follow up
exami nation and deternination of MM prior to filing an FAL.?!
In this case, WIllianms’ treating physician made a finding
of M. WIIlianms requested and underwent a Workers
Conmpensation Division i ndependent nedical exam (“D MVE")
resulting in the independent nedical exam ner determ ning that
he was not at M. WIlians received further treatnent and the
treati ng physician concluded that he was at MM . The insurer,
Pi nnacol Assurance (“Pinnacol”), filed an FAL that included an

assertion that he had exceeded the $60,000 statutory benefits

1 We granted certiorari on the follow ng issue:
Whet her, in cases where a claimant has successfully
chal l enged an initial maxi mum nedical inprovenent rating
t hrough the D vision i ndependent nedi cal exam (“DI ME")
process, the claimnt nust request a followup DIME in
accordance wth sections 8-42-107 and 8-42-107.2 in order
to chall enge a subsequent MM rating.



cap. WIllians objected to the FAL and sought a hearing at which
he received an Adm nistrative Law Judge (“ALJ”) determ nation
that he had not reached the benefits cap. The enployer then
filed a revised FAL to incorporate the ALJ's finding. The ALJ
ruled that Wllianms had not tinely reinitiated the D ME process
within thirty days of when Pinnacol filed its FAL; thus, the
case was automatically closed pursuant to section 8-42-
107.2(2)(b), C R S. (2006).

WIllians argues that the procedures required by section 8-
42-107.2(1)(b), C R S. (2006) to select the independent nedi cal
exam ner, including the tine limt follow ng the enployer’s or
insurer’s filing of an FAL, do not apply to a foll ow up
exam nation by an independent nedical exam ner after the
treating physician’s second determ nation of M. W agree.

We hold that, once a claimnt has successfully chall enged a
finding of MM through the DI ME process, the D ME process
remai ns open and, when the treating physician nakes a second
finding of MM, the enployer or insurer may not file an FAL to
cl ose the case prior to returning the claimant to the
i ndependent nedi cal exam ner for a foll ow up exam nation and
determnation of MM. Accordingly, we reverse the judgnent of

the court of appeals.



l.

In June 1996, WIllianms injured his back at his drilling
job. WIlianms inproved over the weekend, but upon returning to
wor k on Monday, his back pain increased to such severity that he
visited the energency room WlIllians attenpted to continue
working on light duty but was eventually laid off.

WIllians received physical therapy as well as other
treatment through workers’ conpensation, but his range of notion
remained [imted. Pain interrupted his sleep and prevented him
fromsitting or standing in one position for any length of tine.

WIllians was incarcerated fromApril 17, 1998, to May 11,
2000, and underwent treatnent for his back pain during his
i ncarceration. An authorized treating physician found WIIlians
to be at MM in May 2000. WIlianms challenged this finding and
underwent a DI ME on Septenber 21, 2000, resulting in the
i ndependent nedi cal exam ner finding that WIlianms was not at
MM. As aresult, the ALJ ordered Pinnacol to pay tenporary
di sability benefits commencing May 12, 2000.

Wl lianms received additional treatment from several other
physi ci ans and a chiropractor, reporting no significant
i nprovenent in his pain. On August 12, 2002, WIllianms’ treating
physi ci an again determ ned that he had reached MM.

Pi nnacol then filed an FAL on Septenber 3, 2002, admtting

l[iability for tenporary benefits through August 11, 2002, and 24



percent permanent inpairmnment benefits. The FAL asserted that
Wl liams had reached the $60,000 cap on benefits and therefore
was entitled to no further benefits.

WIllians objected to the FAL on Septenber 18, 2002, but he
did not reinitiate the DIME process. Instead, he applied for a
hearing on the issue of Pinnacol’s assertion that he had net the
$60, 000 cap on benefits. WIlianms prevailed on this issue.

Pinnacol filed a revised FAL on Novenber 14, 2003,
reflecting the ALJ's determnation that WIllianms’ benefits were
not at the $60,000 benefit cap. WIIlians objected to the
revi sed FAL and requested that the independent nedi cal exam ner
redetermne MM . Pinnacol noved to strike this request as
untinmely. On June 11, 2004, the ALJ concluded that WIIlians’
request was untinely filed and the cl ai mwas cl osed.

WIIlianms sought review by the Industrial C aimAppeals
Ofice (“ICAO), arguing that he was not required to reinitiate
the DI ME process when the initial DI ME process had resulted in
an i ndependent nedical examner’s determ nation that he was not
at MM. The ICAO affirnmed the ALJ's ruling on Cctober 4, 2004.

The Col orado Court of Appeals, citing section 8-42-
107.2(2)(b), ruled that the claimant nust reinitiate the D Me
process within thirty days of when the enployer or insurer filed

t he FAL.



.

We hold that, once a claimnt has successfully chall enged a
finding of MM through the DI ME process, the D ME process
remai ns open and, when the treating physician nakes a second
finding of MM, the enployer or insurer may not file an FAL to
cl ose the case prior to returning the claimant to the
i ndependent nedi cal exam ner for a foll ow up exam nation and
determ nation of MM.

We are primarily concerned in this appeal with three
statutes within the Wrkers’ Conpensation Act: sections 8-42-107
(rating of injuries and the paynent of nedical benefits), 8-42-
107. 2 (selection of the independent nedical exam ner), and 8-43-
203, CR S (2006)(final adm ssion of liability). W find that
t hese statutes, when read together, are anbi guous with respect
to the issue on appeal to us, necessitating application of
statutory construction principles. Applying these principles,
we concl ude that the enployer or insurer may not file an FAL
prior to returning the claimnt to the independent nedi cal
exam ner for a foll owup exam nation and determ nation of MM
when the treating physician makes a second determ nation that

t he cl ai mant has reached MM .



A
Standard of Revi ew
We review the proper construction of statutes de novo.

Lobato v. I CAQ, 105 P.3d 220, 223 (Colo. 2005). W extend

deference to the agency’s interpretation of its own statutes,

but we are not bound by it. Id. Wen the agency’s
interpretation is not uniformor consistent we do not owe
deference to that interpretation; but we can ook to alternative
statutory construction aids and consider the agency’s rationale
for consistency wwth the stated purposes of the Wrkers’

Conmpensation Act. Anderson v. Longnont Toyota, Inc., 102 P.3d

323, 331 (Col o. 2004).

| f statutory |l anguage is clear, we apply its plain and
ordi nary meaning. Lobato, 105 P.3d at 223. |If the statute is
reasonably susceptible to multiple interpretations, it is
anbi guous and we determ ne the proper construction by exam ning
the legislative intent, the circunstances surrounding its
adoption, and possi bl e consequences of various constructions.
Id. at 223-24.

B
The DI ME Process

The exclusive renmedy avail able to enpl oyees for workpl ace

injuries in Colorado is the Col orado Wrkers’ Conpensation Act

(the “Act”). 8 8-40-102(1), CRS. (2006). The renedi al



purpose of the Act is to provide treatnment and conpensation to
injured workers; this aimis to be acconplished efficiently and
at reasonable cost to enployers. |1d.

To provide care to an injured enpl oyee under the Act, the
enpl oyer or the enployer’s insurer selects an authorized
treating physician. § 8-42-107(8)(b). Following this care, the
treating physician determ nes when the enpl oyee has reached MM
and the degree of any pernanent i npairnent. 8 8-42-
107(8)(b)(1). Once the treating physician has determ ned the
claimant to be at MM, the enployer or insurer may file an FAL.
8§ 8-42-107.2(2)(a)(l1)(A). Unless the clainmnt requests the
sel ection of an independent nedical examner within thirty days,
the treating physician’s findings and determ nati ons are binding
on all parties and on the Division. 8 8-42-107.2(2)(b).

Thus, if the claimnt disagrees with the treating
physician’s finding of MM, the claimant may chal | enge that
finding by initiating the selection of an independent nedi cal
examner. 1d. The enployer or insurer may also initiate the
sel ection of an independent nedi cal exam ner.

88 8-42-107.2(2)(a)(l),(b)-(c). The statute provides that the

party requesting the DIME nust pay the full cost of the



examination ten days prior to the date of the exam? § 8-42-
107. 2(5) (a).

The i ndependent nedi cal exam ner exam nes the cl ai mant and
makes an i ndependent finding of the claimant’s condition. This
finding may only be overcone by clear and convincing evidence.
8 8-42-107(8)(b)(11l1). 1f the independent nedi cal exam ner
finds that the claimant is not at MM, the claimant returns to
the treating physician for further treatnent.

Appl yi ng these provisions, the court of appeals has reached
opposite concl usions regardi ng the neaning of the Act.

C.
Conflicting Court of Appeals Decisions

In Stefanski v. | CAO, which we al so announce today, a

division of the court of appeals ruled that the enpl oyer or
insurer nmust return the enployee to the independent nedi cal

exam ner for a foll owup exam nation once the treating physician
determ nes a second tinme that the enployee is at MM.

Stefanski, 128 P.3d 282, 284 (Colo. App. 2005), cert granted,

(Feb. 13, 2006) (No. 05SC814).
In the WIlianms case now before us, a different division
ruled in conparable circunstances that it is the enployee’s

obligation to reinitiate the DI ME process when the enpl oyer or

2 This cost is $675.

10



insurer files an FAL to close the case. WIllians, 128 P.3d at
338. This division recognized that “our conclusion conflicts
with a recent opinion by another division of this court.” Id.

The di ssent woul d have foll owed Stefanski. ld. at 339

(Sternberg, J., dissenting).
The Stefanski division of the court of appeals relied on
subsection six of the statute, which states in pertinent part:

The purpose of this section is to inprove and sinplify
remedies already existing for the enforcenent of
rights and the redress of injuries under the workers’
conpensation |aws of Col orado. This section effected
procedures related to the selection of an [independent
medi cal exam ner] and shall be applicable to all open
cases wth a date of injury on or after July 1, 1991,
for which a division IME has not been requested,
pursuant to section 8-42-107.

§ 8-42-107.2(6) (enphasis added).

The Stefanski division held that this |anguage plainly
l[imts the application of section 8-42-107 to an initial request
for an i ndependent nedical exam ner. W disagree that this

| anguage controls the outcone of Stefanski or WIllians. Rather,

the General Assenbly enacted this subsection in order to apply
t he new procedures for selection of an independent nedi cal

exam ner retroactively. See Lobato, 105 P.3d at 224. The

| egi sl ature exenpted cases where an exam ner had al ready been
sel ected, because it would not be reasonable to apply the new
procedures retroactively to these cases. This subsection does

not specifically resolve the issue of whether an enpl oyer may

11



file an FAL to term nate the case when a treating physician
makes a second MM determ nation or, instead, nust request a
foll ow-up exam nation by the independent nedical exam ner.

Al though we agree with the WIllians panel in regard to this
criticismof the Stefanski panel’s rationale, we nonethel ess
di sagree with the WIllianms panel’s statutory anal ysis.

Because our review of the statute’s neaning is de novo, we
proceed to anal yze the statutory provisions pertinent to
resolution of this case. Because we conclude that they are
anbi guous on the key issue of whether the enployer or insurer
may file an FAL to close a case when the independent nedi cal
exam ner has previously determ ned the claimnt not to be at
MM, we apply the rules of statutory construction. Applying
those rules, we conclude that the enpl oyer or insurer nust
return the claimant to the i ndependent nedi cal exam ner for a
foll ow-up exam nation and determ nation of MM before it may
file an FAL to cl ose the case.

D.
Anal ysi s

We look first to statutory |anguage. Section 8-42-
107(8)(b)(1l) authorizes any party who di sputes the
determ nation of MM by the treating physician to request
sel ection of an independent nedical exam ner pursuant to section

8-42-107.2. The | anguage of this section of the Act does not

12



expressly address the applicable procedure for a followup D ME
as opposed to the initial DI M

Section 8-42-107.2 designates the procedure for the
sel ection of the independent medi cal exam ner when the treating
physician first finds that the claimant is at MM. |t does not
state that this procedure also applies to cases in which the
i ndependent nedi cal exam ner, having been sel ected, determ nes
the claimant not to be at MM .

Under section 8-42-107(8)(b)(I1I1l1), the prior finding by the
i ndependent nedi cal exam ner that the enployee had not reached
MM can be overcone only by clear and convinci ng evidence. The
statute does not provide that this finding is overcone or
rendered void by the treating physician’s second determ nation
that the enpl oyee has reached WM.

Section 8-43-203 supplies the framework for notice to the
clai mant regarding the enployer/insurer’s liability in the case.
Subsection 8-43-203(2)(b)(lI1) provides that an adm ssion of
final liability must notify the claimant that the case wll
automatically close unless the claimnt contests it, such as
through a request for the “sel ection of an i ndependent nedi cal

exam ner pursuant to section 8-42-107.2 if an independent

medi cal exam nati on has not already been conducted.” (enphasis

added) .

13



Thi s | anguage appears to limt the application of section
8-42-107.2's FAL procedure to situations where the claimant has
not previously undergone an independent nedical exam Further,
this section inplies that the proper procedure for FAL cl osure
of the case may be different when an i ndependent nedi cal exam
has al ready been conduct ed.

Thus, through section 8-43-203(2)(b)(11), the statute
contains strong indications that the General Assenbly did not
intend for the FAL closure process to operate the sane way in
regard to a second determnation of MM as it does for
initiating the DIME in the first instance. Nevertheless, the
statute does not include a specific provision enunciating whose
responsibility it is to seek the independent nedical exam ner’s
foll ow up exam nation upon the treating physician’'s second
determ nation of MM. Thus, the statute is silent or anbi guous
on this point.

Qur primary task in construing a statute is to give effect

to the intent of the General Assenbly. Farners Goup, Inc. v.

WIllians, 805 P.2d 419, 422 (Colo. 1991). The Act is renedi al
and beneficent in purpose and should be liberally construed to
acconplish its humanitarian purpose of assisting injured workers

and their famlies. Col 0. Counties, Inc. v. Davis, 801 P.2d 10,

11 (Col o. App. 1990), aff’d sub nom County Workers Conp. Poo

v. Davis, 817 P.2d 521 (Colo. 1991). The legislature intended

14



the Act to assure the quick and efficient delivery of disability
and nedi cal benefits to injured workers at a reasonable cost to
enpl oyers. 8 8-40-102. The legislature also intended that the
DI ME provisions would inprove and sinplify the workers’
conpensati on process. 8 8-42-107.2(6); Lobato, 105 P.3d at 224.

The parties to this case are in direct conflict as to the
process nost in accord with the General Assenbly’s purposes.
Under the principles of statutory construction, we may defer to
an agency’s interpretation of its statute, but we are not bound
by it. Lobato, 105 P.3d at 223. W consider the agency’s
rationale in light of the |egislative purposes of the Wrkers’
Conpensation Act. Anderson, 102 P.3d at 331. |If the statute is
reasonably susceptible to different interpretations, we may
determ ne the proper interpretation by examning the | egislative
goal s underlying the provision and the consequences of possible
alternative constructions. Lobato, 105 P.3d at 223-24.

Hi storically, the Division's policy has been that, after an
i ndependent nedi cal exam ner determ nes the enployee not to be
at MM, the independent nedical exam ner nust nake the final
determ nation of MM follow ng additional care fromthe treating

physician. Interpretive Bulletin 11A: Follow Up Division

| ndependent Medi cal Exam nations (Mar. 6, 2006), avail able at

http://ww. cowor kf orce. comdwc/ I nterpretiveBulletins/IB1l1A D ne.

15


http://www.coworkforce.com/dwc/InterpretiveBulletins/IB11A_Dime.

pdf .2 Under this view of the Act, a second determi nation of MV
by the treating physician would not have had any binding effect
pendi ng the i ndependent nedi cal exam ner’s foll ow up

exam nation, nor would it have been the basis for the filing of
an FAL because the DI ME process in the case is still open. 1d.

The 1 CAO reached the opposite conclusion in Perales v.

Napi er Enterprises, Inc., WC. No. 4-516-705 (Dec. 12, 2003).

Fol l owi ng that decision, the Director issued Interpretive
Bulletin No. 11 in an attenpt to reconcile the agency’s policy

with the rule enunciated by the 1CAO Interpretive Bulletin

11A.

After the court of appeals issued its conflicting decisions
in Stefanski and this case, the Director issued Interpretive
Bulletin 11A in an effort to provide sonme gui dance to cl ai mants
and insurers. |d. The Director first recommended that the
parties to a claimwork toward reaching an agreenent as to how
they will proceed. Failing this, the Director confirmed that
the Division believed that the better practice is for the
enpl oyer or insurer to return the claimnt to the independent
medi cal exam ner for a followup DIME, rather than filing an FAL

on the basis of a treating physician’s second finding of MM.

3 The Director of the Division of Wrrker’s Conpensation
(“Dvision”) issues interpretive bulletins to provide gui dance
regarding the practical applications of the Act. The full text
of Interpretive Bulletin 11A is attached as an Appendi x.

16



We conclude fromthis history that the Division's preferred
interpretation is that, once an independent nedical exam ner
finds that the claimant is not at MM, the DI ME process renains
open for final resolution by that independent nedi cal exam ner.
In support of this position, the Director’s concern has been
that a claimant may be “whi psawed” back and forth between the
i ndependent nedi cal exam ner and the treating physician. 1d.
The Director further notes that requiring the claimnt to
request, and thus pay for, each followup DIME could result in
an undue financial burden on the clai mant.

W agree with the Director’s observations as stated in
Interpretive Bulletin 11A. The court of appeals’ interpretation
of the Act in WIlianms would place the onus on the claimant to
request and pay for followup DI MEs regardl ess of how many tines
the treating physician incorrectly places the claimant at MM.
For a claimant who may not be working due to his or her
disability, repeated paynents of $675 to prove the need for
further treatnent is a heavy burden. This is contrary to the
stat ed beneficent purpose of the Act.

The legislature directed that the findings of the
i ndependent nedi cal exam ner “shall be overcone only by clear
and convincing evidence.” § 8-42-107(8)(b)(1l1l1). Permtting an
enpl oyer or insurer to initiate closing the case through filing

an FAL on the basis of the treating physician’s second finding

17



of MM allows the treating physician to overrule the findings of
t he i ndependent nedi cal exam ner. This practice conflicts with
the legislature’s explicitly-stated deference to the findings of
t he i ndependent nedi cal exam ner, and renders this portion of
the statute neaningless. W conclude, as the Director did, that
the DI ME process remains open and need not be reinitiated by the
enpl oyee upon the treating physician’s second determ nation of
MM .

We al so agree wwth the Director and the Stefanski panel’s
ruling that, when a claimant has already initiated the D ME
process once and, followi ng treatnment, the treating physician
has again placed the claimant at MM, an efficient process is
for the enployer or insurer to pronptly return the claimant to
t he i ndependent nedi cal exam ner for a foll owup exam nation and
determ nation of MM. The Respondents’ view of the Act, which
pl aces the burden on the enployee to reinitiate the DI ME process
within thirty days, would also be efficient. But the
| egi sl ature has not specifically chosen which procedure to
require.

Under these circunstances, the statutory anbiguity should
be resolved in favor of the enpl oyee based on the Act’s renedi al
pur pose. Thus, when the treating physician again determ nes the
enpl oyee to be at MM, the parties may stipulate to that fact

and the enpl oyer or insurer may nove directly to filing the FAL

18



instead of returning the enployee to the independent nedical
exam ner. In the absence of such a stipulation, because the
DI ME process renai ns open and there is no necessity to
reinitiate the process, the enployer or insurer nust return the
enpl oyee to the independent nedi cal exam ner for a follow up
exam nation and determ nation of MM before filing an FAL.
Pi nnacol argues that our construction would elimnate
statutory deadlines for foll ow up i ndependent nedica
exam nations, opening up the possibility that sonme cases w ||
| angui sh wi thout closing. W do not agree. Enployers and
insurers have a strong notivation to close the case and end
their liability as quickly as possible. W do not anticipate
enpl oyers and their insurers continuing to pay benefits after a
cl ai mant has been placed at MM w thout pronptly seeking a
foll ow up exam nation by the independent nedi cal exam ner.
Accordingly, in light of the renedial and efficiency
pur poses of the Act, we hold that, once a cl ai mant has
successfully chall enged a finding of MM through the DI ME
process, that process renmai ns open and, when the treating
physi ci an makes a second finding of MM, the enpl oyer or insurer
may not file an FAL to close the case prior to returning the
claimant to the independent nedical examner for a follow up

exam nation and determ nati on of MM.

19



[T,
Accordingly, we reverse the judgnment of the court of
appeals and remand with directions to reinstate Wllianms’ claim
and return this case to the ALJ for further proceedings

consistent wth this opinion.

JUSTI CE CQOATS di ssents and JUSTICE EID joins in the dissent.
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JUSTI CE COATS, dissenting.

Once nore, as this court has proven itself wont to do, the
majority finds anbiguity in the workers’ conpensation statutes
and resolves it by applying what it views as an overriding
| egislative intent to benefit claimnts. Because | consider the
details of its analysis of less significance, | offer only a
brief explanation why | believe the majority’s approach leads it
to an erroneous concl usion.

The | egislative schene provides for the treatnent of an
i njured worker by an approved physician, but it also permts
either party to challenge that physician’s determ nation that
the worker’s condition has inproved as much as it wll, and his
assessnent of the seriousness of the worker’s remaining
disability. See § 8-42-107(8), C.R'S. (2006). The ngjority
finds anbiguity in a phrase of a related statute, providing for
the case to be closed by the enployer’s adm ssion of liability
unl ess the clainmant contests that adm ssion. [|f the claimant
W shes to contest the enployer’s adm ssion, and “if an
i ndependent nedi cal exam nation has not already been conducted,”
the statute requires the claimant to sel ect an i ndependent
medi cal exami ner. 8 8-43-203(2)(b)(lIl), CRS. (2006).
Construing this phrase to limt the applicability of the
statutory procedure for challenging an enpl oyer’s adm ssion of

l[tability to those adm ssions made i medi ately after an initial



determ nation by the treating physician, the myjority feels free
to invent, according to its ow sensibilities, a procedure for
chal I engi ng an assessnent of the worker’'s disability follow ng a
successful challenge and further treatnent.

Even if one accepts the majority’s position that this
phrase was not intended sinply to relieve the claimnt of a duty
to submt to another independent nedical exam when he has
al ready undergone one out of dissatisfaction with the treating
physician’s finding at issue, and that the phrase is therefore
truly ambi guous, it seens difficult to seriously suggest that
the anmbi guity should be resolved in favor of an unstated
| egislative intention to provide no process whatsoever for
foll owup exans, and instead to leave it to the courts to create
one out of whole cloth. | find it quite unconvincing to
suggest, as the mpjority does, that the |l egislature intended to
permt a conplete reversal of the allocation of burdens and
costs it prescribed for an initial challenge, instead inposing
on enpl oyers an obligation to seek and pay for additional |IM s,
for all subsequent determ nations of maxi num i nprovenent and
disability, even though the enpl oyer does not contest the
treating physician’s findings. |In fact, if the chall enge
procedure set out in the statute is limted to initial findings

by treating physicians, as the ngjority holds today, then the



statute fails to authorize any chall enge to a subsequent
determ nati on of maxi mum i nprovenent by the treating physician.

Finally, | disagree with the deference shown by the
majority to the guidelines of the director. Wile we would be
foolish not to consider the director’s attenpts to resol ve
practical difficulties in applying the statutes, her guidelines
(as she herself notes) are not the equivalent of rules
promul gated by an executive branch agency to which interpretive
authority has been del egated by the legislature. Practical (and
per haps even equitable) as the director’s guidelines may be, she
does not have the authority to pronul gate | aw or to construe
statutes for this court.

Because | consider the court’s hol ding today yet another
denonstration of its proclivity to disregard the legislature’s
own statutes in order to inplenent, in the way the court thinks
best, what it takes to be a greater |egislative policy goal, |
respectfully dissent.

| am authorized to state that JUSTICE EID joins in this

di ssent.



APPENDI X
Interpretive Bulletin 11A

Di vi sion of Wrker’s Conpensation
Rel eased March 6, 2006

Interpretive Bulletins
Director’s Interpretations of Issues Inpacting the
Col orado Workers’ Conpensation System

In an effort to provide guidance on the practical
applications of the Col orado Wrkers’ Conpensation Act, we are
publishing Director’s interpretations of statutes and ot her
factors affecting the system in the formof Interpretive
Bul l etins. The purpose is to provide greater |evels of
consi stency and predictability as to how the Col orado systemis
intended to operate. While the opinions do not have the force
and effect of rule, they are offered as navigational tools to
clarify and sinplify processes, create efficiencies, and to
reduce litigation.

| f you have questions regarding this information or issues
you would like to see addressed in future bulletins, please
direct your inquiries to MaryAnn Whiteside, Director of the
Di vision of Wirkers’ Conpensation, at 633 17th St., 4th Fl oor,
Denver, CO 80202, FAX 303-318-8049 or email at

mar yann. whi t esi de@t at e. co. us.
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FOLLOW UP DI VI SI ON | NDEPENDENT MEDI CAL EXAM NATI ONS
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As a result of the Colorado Court of Appeal s reaching
differing conclusions in two opinions, Stefanski and WIIians,
the Division has received inquiries and requests for guidance on
the issue of followup D vision I ndependent Medical Exans
(DIMES). Pending final judicial resolution of this issue, the
Di vision provides the foll ow ng gui dance.

Thi s discussion involves a fact pattern where the doctor
performng a DI ME concludes that the claimant is not at maxi num
medi cal inprovenent (MM), and the procedure that should be
followed thereafter. It may be helpful to exam ne the history of
this issue. In the past the Division’'s view had been that,
unl ess the DI ME doctor’s opinion was overcone at hearing, the
resolution of MM remained with the DI ME doctor. In other words,
the clai mant shoul d receive the necessary additional care or
treatment recommended by the DI ME, but then would return to the
DI ME doctor for a foll owup exam nati on and determ nati on of
MM. It follows that an opinion in the interimby an authorized
treating doctor that the claimant reached MM m ght substantiate
the need for the followup DI Mg, but would not have binding
effect nor provide the basis for the filing of a Final

Adm ssi on.



As a practical matter, this interpretation would typically
result in the insurer being the requesting party for the foll ow
up DIME. This view appears consistent with a limtation of
having only one DIME in an open claim See 88-43-203(2)(b)(11),
“. . .if an independent nedi cal exam nation has not already been
conduct ed.”

The I ndustrial CaimAppeals Ofice (I CAO reached a
different conclusion in Perales v. Napier Enterprises, Inc. In
t hat case the | CAO concluded that when the D ME doctor finds
that the claimant is not at MM and the claimant’s care is
returned to an authorized treating doctor, the parties are
essentially returned to the sane | egal position they were in
prior to the DIME. That is, when an authorized treating doctor
subsequently determ nes MM the insurer may either request a
DIVE or file a Final Admssion. If a Final Admssion is filed
the clai mant nust either accept the Final Adm ssion or request a
DIME. In response to the | CAO decision, and to provide
consi stent guidance in the system the Director adopted the
| CAO s position in Perales and on February 24, 2005 issued
Interpretive Bulletin No. 11. This Interpretive Bulletin
attenpted to clarify that if the insurer or clainmnt requested a
DI ME after the second determ nation of MM by an authorized

treating doctor, that examconstituted a foll ow up DI ME



Subsequently the Court of Appeals issued a decision in
Stefanski v. 1CAO _ P.3d __, (Colo. App.) (Sept. 8, 2005);
cert. granted February 13, 2006. The Court concl uded that when a
DI ME doctor determnes the claimant is not at MM, and an
aut hori zed treating doctor places claimant at MM for the second
time, the insurer is obligated to return the claimant to the
DI ME doctor for a foll owup exam nation. The Court held that the
insurer could not file a Final Adm ssion in an attenpt to close
the claimand shift the burden to claimant to initiate and bear
the cost of another DIME. The Director then rescinded
Interpretive Bulletin No. 11 on Septenber 15, 2005 in view of
the Court’s decision in Stefanski.

Next, on January 12, 2006, a separate Division of the Court
of Appeals issued an opinion in Wllianms v. ICAO _ P.3d
(Colo. App.). The Court held that the 30-day time limt in §8-
42-107.2(2)(b) applies to both an initial request for a D ME and
a request for a followup DIME. The Court determ ned that an
insurer could file a Final Adm ssion after an authorized
treating doctor finds MM for a second tine, and the cl ai mant
must then tinely request a DIME to contest the Final Adm ssion.
The Court recognized that its decision conflicted with the
St ef anski opi ni on.

There does not appear to be any way to reconcile or

harnoni ze Stefanski and Wllians. Nor is it clear which



interpretation will ultimately prevail. As a result it is
precarious to provide guidance in an area that is so uncertain.
On the other hand, cases continue to go through the system and
this issue continues to arise. Sone type of guidance is needed
to fulfill the statutory mandate of providing quick and
efficient delivery of benefits at a reasonable cost to

enpl oyers, w thout the necessity of litigation.

Accordingly, the D vision believes that when this factual
scenario arises the parties should attenpt to reach agreenent on
how to proceed. This way the parties go forward wth a mnutual
under st andi ng of the procedures and tinelines that wll be
foll owed. If agreenent cannot be reached there is the
possibility that whatever actions are taken will be found to be
incorrect and final resolution of the claimbecones uncertain.

If the parties are unable to reach agreenent, the D vision
believes that the better course of action is to return the
claimant to the DI ME doctor for a foll owup exam nation and not
file a Final Adm ssion based on an authorized treating doctor’s
second determ nation of MM . This belief is grounded in both
| egal and practical considerations. One consideration is that if
a Final Admssion is filed and the decision in Stefanski is
upheld, it could be determ ned that the Final Adm ssion is not

valid and did not close the claim



Additionally, in both Stefanski and WIllians the Court
di scussed the application of the | anguage in 88-42-107.2(6): “.

for which a division | ME has not been requested, pursuant to
section 8-42-107". As noted earlier, the Division has
interpreted | anguage in 88-43-203(2)(b)(Il) as holding that only
one DI ME may be conducted in an open claim The Division s
interpretation has been that when a DI ME doctor finds that the
claimant is not at M the DI ME remains open, and is not
concluded until the DI ME doctor nmakes a determ nation of MM
after a followup visit. Under this interpretation the DIME is
not used to dispute the second finding of MM by an authori zed
treating doctor because that finding does not justify the filing
of a Final Adm ssion. The claimant previously requested the D ME
and in a sense prevailed, and unless a different result obtains
as a result of a hearing, nust be returned for a foll ow up exam
to conclude the DI ME process. Efficient resolution of clains, of
course, requires there be no undue delay in concluding the DI ME

Application of an alternative interpretation raises the
possibility of a claimant being “whi psawed” back and forth
bet ween the DI ME and authorized treating doctor. It can al so
result in the claimnt having to pay for the DI ME each tine
he/ she goes back. As noted by the Court in WIllians, this could
result in undue financial burden on the claimnt’s due process

right to be heard. At a mninum if the claimant is required to



request and pay for one or nore foll owup D MEs, the procedures
for requesting and determ ning indigent status nmust be avail able

each tine.





